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ARGUMENT 

 

I. INTRODUCTION 

 

 For decades, it appears, the City of Northampton 

deprived all individuals who wished to contest a 

parking violation of their right to a hearing.  But 

until this case no one ever availed himself of 

appellate process to contest that deprivation.  

Indeed, we know that for at least the five years 

preceding this case, no person in all of Hampshire 

County, no matter how aggrieved he felt or erroneous 

the ticket, ever initiated a court appeal on a parking 

ticket. 

 The reason underlying the municipality‟s 

continued immunity from its obligation to provide an 

in-person hearing is not hard to find.  Unlike most 

other states, in Massachusetts no judicial official, 

no judge or clerk-magistrate or ALJ, ever reviews the 

ticket, the circumstances or the procedures in order 

to raise the now-obvious question: how could the City, 

as a matter of routine, deny the hearing required by 

law? 

 The reason the illegality was shielded from 

judicial review is equally obvious.  The cost to pay 

the ticket is between $15.00 - $100.00.  The cost of 
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contesting the ticket is approximately $300.00-- 

$300.00 that is non-refundable even if the alleged 

violation was completely unfounded. 

 The intervenors-appellees (hereinafter, “the 

Commonwealth”) argues that the statutory system that 

insulated and immunized the City from complying with 

the requirements of the law by effectively prohibiting 

any judicial involvement or oversight offends no state 

constitutional right, including art. 11 (see argument 

below at pp. 10-12).  We respectfully disagree. 

II. THE FUNDAMENTAL FLAW IN THE REVISED ADJUDICATORY 

SYSTEM UNDERMINES COMPLIANCE WITH STATE 

CONSTITUTIONAL GUARANTEES 

 

 Neutrality of the decision-maker is a fundamental 

element of due process.  Mathews v. Eldridge, 424 U.S. 

319, 333-335 (1976).  The adjudicatory system at issue 

is fundamentally flawed because of the reality and 

perception that a town parking clerk or his or her 

designee (without limitation as to whom the designee 

may be) may well not be neutral.   

Parking ticket receipts play an important part in 

a municipality‟s budget.  A parking clerk therefore 

has a responsibility to raise through parking tickets 

the money budgeted for him or her to collect. 
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The potential for lack of impartiality and the 

perception of a system of justice with a thumb on the 

scale is a matter of significance because a parking 

ticket is the legal process that has the greatest 

currency, the greatest frequency of interaction, among 

the general population, with citizens, residents and 

visitors alike.
1
   

One purpose of judicial involvement in dispute 

resolution is to provide an impartial review, which 

can be significantly lacking when a city‟s parking 

department, which has a vested interest in maximizing 

its parking ticket revenues, reviews its own actions.  

(The mayor shall appoint the parking clerk. . .[who] 

shall supervise…the processing of parking notices.”  

G.L. c. 90, §20A½.) A parking clerk, who may be 

                                                           
1
 A parking fine, which permits no discretion in the 

amount of the penalty, can impose a significant 

financial burden, particularly on low income 

individuals who are not legally deemed indigent, but 

who live from pay check to pay check.  And, a failure 

or inability to pay the fine may result in the car 

being booted or impounded and result in a loss of 

license (which can in turn lead to criminal 

penalties), among other consequences.  (“Failure to 

obey [the parking notice] may result in non-renewal of 

the license and registration of the registered owner.”  

G.L. c. 90, §20A½.) 
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without legal training, cannot fairly be expected to 

immunize himself or herself from budgetary pressures.
2
 

III. THE CASE WAS NOT RIPE FOR ADJUDICATION IN FAVOR 

OF THE CITY ON SUMMARY JUDGMENT 

 

The essential claim in the Amended Complaint was 

that the parking ticket adjudicatory system, its lack 

of an in-person hearing combined with Superior Court 

gatekeeping, denied due process, equal protection and 

access to courts. Appendix (“App.”) 25-27. 

The City‟s response was a vigorous and lengthy 

assertion that an in-person hearing was unnecessary, 

App. 35-48, 116-122, 123-126, and that the fee to 

appeal was reasonable, App. 127-129.  More 

specifically, the City‟s Summary Judgment papers 

proffered six contentions: 

1. “Statement of the Case:  Common sense 

says that where there are metered 

parking places, one should park in one 

of them or risk getting a ticket. 

 

                                                           
2
 There is no indication in the statute or the 

record that a clerk has the training as to how to make 

credibility determinations; weigh conflicting 

evidence; apply the appropriate burden of proof; and 

determine the evidentiary force of prima facie 

evidence.  (“[A] certificate of the officer shall be 

deemed prima facie evidence.”  G.L. c. 90, §20A½.) The 

record here thus does not substantiate the adequacy of 

the hearing or the lack of risk of an erroneous 

deprivation of property.  Mathews v. Eldridge, 424 

U.S. 319, 343-345 (1976). 
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2. “The parking tickets here are civil, 

not criminal, but even criminal motor 

vehicle violations are “public welfare 

offenses” for which ignorance of the 

law is no excuse. 

 

3. “Although plaintiffs did not have live 

in-person administrative hearings, 

there was no prejudice to their 

substantial rights as required by G.L. 

c. 30A, §14(7). 

 

4. “Access to courts in civil cases is 

protected by legislation waiving the 

filing fee and providing commonwealth 

payment of court costs of indigent 

(G.L. c. 261, §§27A – 27G). 

 

5. “Plaintiffs Hamel and Samuels are 

barred by the thirty-day statute of 

limitations (G.L. c. 30A, §14(1)); 

their claims do not relate back to 

commencement of the action under Mass. 

R. Civ. P. 15(c) because they are not 

part of the same transaction or 

occurrence as plaintiff Gillespie‟s 

appeal. 

 

6. “Plaintiffs cannot circumvent the 

requirements of G.L. c. 30A, §14 by 

including a claim for declaratory 

judgment or other relief, and their 

claims must be adjudicated in 

accordance with Superior Court Standing 

Order 1-96. 

 

7. “Conclusion:  Plaintiffs‟ summary 

judgment motion should be denied, or 

summary judgment should be granted in 

favor of defendant City of Northampton 

under Mass. R. Civ. P. 56(c).” 

 

App. 115, 115-191. 

Nowhere did the City argue in the alternative 

that the hearing (which the City initiated because of 
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this case) per se satisfied due process.  That 

omission perhaps explains why that issue received only 

passing reference, literally one sentence, in the 

Superior Court‟s decision.  (“Once the parking clerk 

reconsiders the plaintiffs‟ appeal in compliance with 

G.L. c. 90, §20A½. . .due process requirements will be 

satisfied.”  App. 198 (emphasis added).  

  

For the City to be entitled to summary judgment, 

it would have had to establish all facts necessary to 

prevail.  Mass. R. Civ. P. 56.  The City‟s promise of 

a hearing, contrary to the notice and information on 

the ticket it was still using, does not meet the 

burden of proving either statutory or constitutional 

compliance.
3
 

Because compliance with the state constitution 

was not raised in any of the defendant‟s summary 

judgment papers, it was not entitled to summary 

judgment on that issue.  McCrea v. Flaherty, 71 Mass. 

                                                           
3
 The City never indicated that it had ceased using 

the ticket which failed to inform motorists of their 

right to a hearing.  This constituted both a 

continuing statutory violation (“A hearing may be 

obtained upon the written request of the registered 

owner.”  G.L. c. 90, §20A½) and a due process 

violation. 
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App. Ct. 634, 646 (2008) (affidavits raise issue in 

Summary Judgment Motion); Gamache v. Mayor of North 

Adams, 17 Mass. App. Ct. 291, 294-296 (1984) (Summary 

Judgment Memorandum can raise issue).  

The decision below assumes that Section 20A½ on 

its face and as prospectively applied would 

necessarily meet the arts. 12 and 29  promises of both 

the reality and public perception of fairness. This 

assumption is not warranted on this record.  

IV. THE COMMONWEALTH’S ARGUMENTS FAIL TO ADDRESS THE 

IMPORTANCE OF ART. 11 

 

 The Massachusetts Declaration of Rights and a 

majority of other state constitutions, unlike the 

federal, provide access to courts as a fundamental 

right.  The Commonwealth‟s assertion here is that art. 

11 has de minimis, if any, significance because it is 

essentially a redundancy.  We submit, contrary to the 

Commonwealth‟s argument, that art. 11 is not simply 

surplusage that does nothing to advance rights 

otherwise guaranteed by due process and equal 

protection. 

 The Commonwealth cites three cases in support of 

its contention that art. 11 offers no protection 

beyond equal protection (which it, in turn, then 
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equates with due process):  Murphy v. Comm‟r of Dep‟t 

of Indus. Acc‟s., 415 Mass. 218 (1993); Paro v. 

Longwood Hosp., 373 Mass. 645 (1977); and Old Colony 

RR Co. v. Assessors of Boston, 309 Mass. 439 (1941).  

App.Br. 28. 

Murphy challenged a workers compensation statute 

that required a fee if the petitioner was represented 

by a lawyer, but not otherwise.  The court struck down 

that law on equal protection grounds.  415 Mass. at 

233.  Murphy cites Paro for the proposition that there 

is no “„substantial difference‟ between protections of 

art. 11 and equal protection clause with regard to 

equal justice.” (emphasis added) Murphy does not say, 

however, that art. 11 has no meaning independent of 

equal protection. 

 The next case cited by the Commonwealth, Paro, 

challenged the bond requirement after a judicial 

proceeding determined that the plaintiff‟s medical 

malpractice case lacked merit, a judicial procedure 

that among other things, allowed for the amount of the 

bond to reflect the financial circumstances of the 

plaintiff.  Paro has dicta that “[t]he object of this 

provision is to guarantee the availability of equal 

justice. . . .[citing Old Colony].” The actual holding 
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of Paro is, “In the context of this case (where there 

was an initial medical tribunal decision) there is no 

substantial difference between the claimed right under 

art. 11 and the corresponding rights under the equal 

protection clause of the Fourteenth Amendment. . . .”  

Paro, 373 Mass. at 645 (emphasis added).    

The next case cited by the Commonwealth, Old 

Colony, addressed the issue of whether a real estate 

tax in 1939 could lawfully be required to be held in 

escrow pending a final legal determination.  Old 

Colony cites cases that allowed collection of that tax 

pending final adjudication, stating that the “general 

principles. . .demonstrate that the statute did not 

deprive the appellant of equal protection of the law 

under the Fourteenth Amendment [which] are applicable 

to show [the lack of violation] of art. 11.”  Id. 

 Old Colony in turn cites Arizona Mining Co. v. 

Iron Cap Copper Co., 236 Mass. 185, 194 (1920) which 

makes no reference to art. 11; Ashley v. Three 

Justices of the Superior Court, 228 Mass. 63, 78 

(1917, an election challenge in which the Court held 

that the requirement of a filing in the Suffolk Court 

did not violate art. 11.) and Universal Adjustment 

Corp. v. Midland Bank, Ltd., 281 Mass. 303, 320 
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(1933), a jurisdictional, long-arm statute-type 

dispute where court found no violation of arts. 1, 10, 

11, 12 and 29 of the Declaration of Rights.
4
 

 While it is, of course, accurate to assert that 

art. 11 analysis often looks to equal protection cases 

for guidance, equal protection does not define the 

boundaries of art. 11.   

In State v. Basinow, 371 A.2d 458 (N.H. 1977), 

the Supreme Court of New Hampshire, a state which has 

an art. 11-type provision, ruled that an $8.00 filing 

fee on a $10.00 parking ticket was permissible because 

the amount was not unreasonable.  Basinow in turn 

cites Malin v. LaMoure County, 145 N.W. 582, 586 (N.D. 

1914) which likewise held that a constitutional access 

to court provision “has generally been construed not 

to prohibit the imposition of a reasonable court 

cost.”   

The question of cost as a condition precedent to 

maintaining a law suit has long been held to be an 

important consideration under art. 11.  In Cressey v. 

Erie RR Co., 278 Mass. 284 (1932), the issue was 

                                                           
4
 The analysis under arts. 11 and 30 of the need for 

judicial involvement are similar.  See, Aetna Cas. & 

Sur. Co. v. Comm‟r of Insur., 358 Mass. 272, 278 

(1970). 
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whether “it constitute[d] an unreasonable burden upon 

interstate commerce to require a non-resident railroad 

corporation. . .to defend an action brought in the 

courts. . .of this Commonwealth. . . .”  Id. at 290-

291.  In resolving that question in favor of the 

plaintiff seeking to file in Massachusetts, the Court 

held that “the plaintiff as a resident of this 

Commonwealth may invoke the right secured to him by 

art. 11. . . .”  Id.  The basis for this decision was, 

“If compelled to resort to the Courts of another 

jurisdiction, it may be that he would be under the 

added burden of there furnishing an indorser for costs 

as  a condition precedent to the bringing of his 

action.”  Id. at 290-291.  

In addition to the Cressey analysis, we submit it 

is significant that all the other states with art. 11 

type provisions have judicial review, intervention, or 

oversight of parking ticket adjudication at some point 

in the process. 

We urge the Court to reject the Commonwealth‟s 

implicit promise that art. 11 has no independent 

significance and amounts merely to surplusage where 

courts and legislatures throughout the country have 

reached the opposite conclusion. 
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V. THE COMMONWEALTH MISAPPREHENDS THE ARGUMENT 

REGARDING THE UNCONSTITUTIONALITY OF THE 

REQUIREMENT TO LITIGATE A PARKING TICKET IN 

SUPERIOR COURT 

 

 The Intervenors-Appellees‟ brief attempts to cast 

the issue as if the question here is whether the 

Superior Court filing fees are too high.  This 

characterization is inaccurate. 

 Simply put, the Superior Court (with its 

attendant fees) is the wrong court, an irrationally 

designated forum, for a parking ticket dispute. 

Indeed, the Commonwealth  reinforces this point by 

pointing out that a $15.00 or $100.00 parking ticket 

can only be contested in front of a judicial officer 

if that individual spends an unrefundable $300.00 or 

so, an amount between three and twenty times the 

amount of the ticket.  App.Br. at 8, n. 4. 

The Commonwealth asserts, however, that the 

legislature is fully entitled to create a right of 

appeal that, as a practical matter, is illusory.  The 

Commonwealth argues that a permissible legislative 

rationale is to discourage frivolous appeals, but then 

undermines that argument by conceding, as it must, 
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that the system prohibits virtually all meritorious 

ones as well.
5
 

The Commonwealth next argues that the due process 

cost-benefit analysis weighs in its favor because the 

cost is high, but that argument is entirely circular. 

The Commonwealth asserts that it is a sensible 

and rational legislative judgment for parking ticket 

reviews to be required to go to Superior Court even 

though it is that requirement that causes the cost.  A 

parking ticket appeal that would go, for example, to 

Small Claims Court, which resolves dozens of disputes  

every sitting, would involve a tiny fraction of the 

cost.  The flaw in the Commonwealth‟s argument about 

the high cost is that it is the Commonwealth itself 

that is unnecessarily insisting upon it.
6
  

                                                           
5 The Commonwealth hypothesizes that the legislature 

might have wished to prohibit all appeals except those 

that relate to a repeated violation.  App.Br. 32.  For 

this idea, the Commonwealth cites Commonwealth v. 

Berney, 353 Mass. 571 (1965).  Berney is inapposite.  

It is a criminal case, a criminal appeal decided 

before Section 20A½ was adopted.  In any event in a 

situation with an on-going parking dispute no appeal 

from the ticket would be necessary and indeed, the 

alleged violator would be in a much better litigation 

position if he filed a declaratory judgment action.  

The parking ticket appeal right provides virtually 

nothing of any value. 

 
6
  The Chapter 30A procedure envisions the 

administrative record being put before the Court.  
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CONCLUSION 

 For the foregoing reasons, the Court should 

vacate the Summary Judgment decision in favor of the 

City and enter Judgment for the plaintiffs.  We are 

not asking the Court to be prescriptive.  The remedy, 

conforming to the Court opinion, would lie with the 

legislature. 

Respectfully Submitted, 

The Plaintiffs-Appellants 

 

 

        by________________________ 

      William C. Newman 

      BBO #370760 

      American Civil Liberties 

Union of Massachusetts 

39 Main Street, Suite 8 

Northampton, MA 01060 

413-584-7331 

 

Date:  May 10, 2010 

 

 

 

                                                                                                                                                               

Here, no testimony is recorded and so the ability to 

reconstruct a record leads to inaccuracies and 

expense. 
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CERTIFICATION REQUIRED BY MASS.R.APP.P. 16(k) 

 

 Undersigned counsel hereby certifies that this 

brief complies with the rules of court that pertain to 

the filing of briefs, including, but not limited to:  

Mass.R.A.P. 16(a)(6) (pertinent findings or memorandum 

of decision); Mass.R.A.P. 16(e) references to the 

record); Mass.R.A.P. 16(f) (reproduction of statutes, 

rules, regulations); Mass.R.A.P. 16(h) (length of 

briefs); Mass.R.A.P. 18 (appendix to the briefs); and 

Mass.R.A.P. 20 (form of briefs, appendices, and other 

papers). 

 

      ________________________ 

      William C. Newman 

      BBO #370760 

      American Civil Liberties 

Union of Massachusetts 

39 Main Street, Suite 8 

Northampton, MA 01060 

413-584-7331 
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